
 

1 

Submission from COSLA 

UK Withdrawal from The European Union (Continuity) (Scotland) Bill  

While we expect that the UK and Scotland will not wish to mirror future EU legislation, we 
believe that it is in our mutual interest to keep broadly aligned with, what we consider to be, 
our most important international partner. The ongoing UK-EU negotiations should arrive at 
a position whereby the UK and the EU develop a common understanding and a bilateral 
consultation mechanism so that their respective rules on matters such as climate targets, 
trading standards, procurement or state aid remaining broadly equivalent, sharing the same 
outcomes but not necessarily all the detail. 

On that basis, in COSLA’s view, providing for legislation that makes such keeping pace in a 
transparent and relatively uncomplicated way is sensible. COSLA welcomes the overall 
intention behind this Bill.  

Consultation with Local Government  

COSLA believes that, given that this Bill covers all policy areas that derive from EU 
legislation, from trading standards to procurement, employment, health and safety etc., it is 
important that the statutory Local Government consultation mechanism that the Bill is 
proposing for EU derived environmental policy should be extended to cover all other EU 
retained policy areas, as well as further international agreements which intersect Local 
Government competences that the Scottish Government may wish to transpose into Scots 
Law. 

We note that the Policy Memorandum does mention that “the Scottish Government has and 
will continue to actively engage with Local Government as the Bill develops. It is not 
anticipated that there will be any differential effect on Local Government.” It further adds 
that “In developing any proposals for regulations under the keeping pace power, the 
Scottish Government will consult local government in line with normal practice for policy 
development and consider in particular any resource implications for local government.” 

It is worth pointing out that the Scottish Government had developed guidance on EU policy 
related matters that included detailed engagement with Local Government.1 It is also worth 
considering that the UK Government’s assertion that, in dealing with post Brexit matters, 
“the Government will give local government a clear assurance about how it can expect to 
be consulted on certain matters which, following their repatriation from Europe, will now be 
handled at the United Kingdom level.”2 

                                            
1 Scottish Government (2016) Influencing EU Policy Guidance for Policy Officials. 
https://www.gov.scot/binaries/content/documents/govscot/publications/advice-and-
guidance/2016/03/guidance-policy-officials-influencing-eu-policy/documents/00498079-pdf/00498079-
pdf/govscot%3Adocument/00498079.pdf   
2 Statement to Parliament by Lord Bourne on behalf of HMG, HL Deb, 19 March 2018, c85  
 

https://www.gov.scot/binaries/content/documents/govscot/publications/advice-and-guidance/2016/03/guidance-policy-officials-influencing-eu-policy/documents/00498079-pdf/00498079-pdf/govscot%3Adocument/00498079.pdf
https://www.gov.scot/binaries/content/documents/govscot/publications/advice-and-guidance/2016/03/guidance-policy-officials-influencing-eu-policy/documents/00498079-pdf/00498079-pdf/govscot%3Adocument/00498079.pdf
https://www.gov.scot/binaries/content/documents/govscot/publications/advice-and-guidance/2016/03/guidance-policy-officials-influencing-eu-policy/documents/00498079-pdf/00498079-pdf/govscot%3Adocument/00498079.pdf
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We believe that the most appropriate way of doing so is to extend, to the entire bill, the 
statutory consultation provisions foreseen on Section 9 (2) g only for Environmental 
legislation. It is also worth referencing the importance of ensuring that existing legislation 
such as the Islands (Scotland) Act 2018 is applied where there could be a differential 
impact on certain Local Authorities.  

Consistent to our overall approach to keep pace, the Environmental principles that will be 
formally embedded in this Bill if it becomes law, and which are already by virtue of EU law 
the cornerstone of environmental policy and enforcement in Scotland, should be retained at 
the end of the transition period as the Bill is proposing. 

Consultation with Local Government 

With respect to consultation to Local Government on these principles Section 9 (2) (g) 
establishes an obligation by Scottish Ministers that “must consult” “such persons appearing 
to them to be representative of the interests of local government”. The same applies, but 
also and more explicitly for individual local authorities, before the laying down in Parliament 
of new Guidance on how to apply these principles (Section 14). 

In contrast to the policy statement accompanying the Bill that affirms that there will be no 
differential effect to Local Government, the Bill and its supporting evidence suggest that the 
opposite its true: Local Authorities, as public bodies, will be particularly affected by the bill. 
On the specific issue of environmental legislation “Local authorities will have to have regard 
to the guiding principles on the environment when they are making decisions and forming 
plans that would already require a Strategic Environmental Assessment. The Scottish 
Government will set out in guidance how consideration of the environmental principles can 
be built into the development of Environmental Reports. It is not expected that the 
consideration of the guiding principles will add significantly to the cost of carrying out an 
Environmental Report”. 

Therefore, we would be keen that such consultation mechanisms are explicitly laid out by 
secondary legislation and appropriate policy statement agreed between the Scottish 
Government and COSLA on behalf of Councils.  

COSLA notes that Schedule 1 of the Bill draws from a standard template in setting up 
Environmental Standards Scotland (ESS), which is not dissimilar to the one of the Office for 
Environmental Protection (OEP).  

                                            
https://www.theyworkforyou.com/lords/?id=2018-03-19a.85.0 
Letter of Communities Cabinet Secretary Sajid Javid  
https://www.parliament.uk/documents/commons-committees/communities-and-local-
government/Correspondence/Letter-from-the-SoS-for-Housing-Communities-and-Local-Government-relating-
to-Brexit-and-local-government-15-January-2018.pdf 
  
 

https://www.theyworkforyou.com/lords/?id=2018-03-19a.85.0
https://www.parliament.uk/documents/commons-committees/communities-and-local-government/Correspondence/Letter-from-the-SoS-for-Housing-Communities-and-Local-Government-relating-to-Brexit-and-local-government-15-January-2018.pdf
https://www.parliament.uk/documents/commons-committees/communities-and-local-government/Correspondence/Letter-from-the-SoS-for-Housing-Communities-and-Local-Government-relating-to-Brexit-and-local-government-15-January-2018.pdf
https://www.parliament.uk/documents/commons-committees/communities-and-local-government/Correspondence/Letter-from-the-SoS-for-Housing-Communities-and-Local-Government-relating-to-Brexit-and-local-government-15-January-2018.pdf
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How ESS intends to engage with Local Government is not explicit, however the supporting 
policy memorandum clams that “certain local authority functions will be caught in the scope 
of the new governance arrangements and Environmental Standards Scotland. The 
functions that will be in scope will include elements of planning and licensing functions, to 
the extent that they involve the exercise of regulatory functions with respect to 
environmental law.”  

We also note that the Bill adds that if an environmental function carried out by Councils is 
regulated by an already existing body (e.g. energy efficient building standards) the role of 
the EES will be to scrutinise that pre-existing body instead of Councils directly. Schedule 3 
(2) (f) and (i) prevent Local authority councilors and employees serving in the board of this 
new body. 

Furthermore, Subsection 16 (1)(c) allows for EES to take appropriate action to secure a 
public authority’s compliance with environmental law, and to secure improvement in the 
effectiveness of environmental law or in how it is implemented or applied. This no doubt will 
affect councils hence the need for robust engagement with Local Government in the 
workings of this new Scottish environmental regulator. 

In other words, we believe that the workings and role of EES will be very relevant for 
Councils powers on environmental protection. For that reason, we would be keen that 
structured consultation mechanisms with Local Government are put in place that mirrors 
those previously provided by the EU Commission. 

We note that unlike the UK Environmental Bill the Continuity Bill does refer to cooperation 
between the new Scottish body EES and the UK equivalent the OEP.  Subsection (2)(g) 
provides for EES to collaborate with any other environmental governance body in the UK 
(as defined by section 41(1)), including the Office for Environmental Protection, as well as 
any international environmental regulator that the UK might sign up to. Specifically, 
subsection 19 (3) places a duty on EES to consult the Office for Environmental Protection 
or other Devolved equivalent on UK-wide matters and as set out in section 16(2)(g) to 
collaborate with them. The expectation is that the UK and Devolved Environment Bills to 
have mirror provisions, but they will not spell out how that cooperation should be achieved 
in practice. 

Despite these provisions COSLA believe that there is insufficient consideration to the 
evolving UK-wide Common Frameworks. Some of those frameworks might require UK wide 
bodies to support the UK wide legislation. It is also possible that common frameworks may 
be necessary on areas such as Animal Health and Welfare, Waste, Air Quality, Fluorinated 
Greenhouse Gases and Ozone Depleting Substances, Chemicals and Pesticides, and 
Fisheries.  

Evidently any areas that fall within the remit of the EES, many of which are of direct 
concern to Local Government, will also be covered by UK-wide Common Frameworks and, 
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potentially by primary UK legislation. Phase 3 of the development of Common Frameworks 
include governance development, stakeholder engagement before Ministerial agreement.  

Neither the Bill or its supporting material appear to consider the impact between EES-OEP 
collaboration and the development of such frameworks, such as whether joint UK wide 
cooperative bodies such Joint Nature Conservation Committee (JNCC) will be set up. We 
believe that this should be clarified before the Bill is passed as to ensure that there is a 
consistent regulatory and enforcement landscape of EU-repatriated environmental 
legislation.  

Specifically, on Local Government we remain concerned that there are no clear provisions 
about how Local Government will be consulted on Stage 3 of the Common Frameworks 
despite the fact that as democratically accountable public authorities will be one of the most 
affected.  

The Convention of Scottish Local Authorities (COSLA) is the national and international 
voice of the 32 Scottish Councils.  

Our politically agreed position, as expressed in various statements and submissions to the 
UK and Scottish Parliament inquiries on Common Frameworks and EU returned powers, is 
that the return of EU legislation concerns Local Government and that, as a result,  any 
discussion about the apportionment of EU returned powers, the creation of Scottish and UK 
regulatory and enforcement bodies as well as the reporting and commitments to be made in 
the future to the EU and other international bodies necessarily needs the contribution and 
ownership of Scottish Local  Government.  In particular, EU environmental legislation and 
its enforcement is one of the areas that has a more direct impact in Councils. Hence  
COSLA is keen to ensure that this Bill properly reflects the impact it will have on Scottish 
Councils. 

 

 

 


